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Court of Appeals of the District of Columbia. 


No. 3701. 

Charles Dick, Appellant, 
vs. 

Philip M'. Jullien. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 65460. 

Philip M. Jullien, Plaintiff, 
vs. 

Charles Dick, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed March 24, 1921. 

In the Supreme Court of the District of Columbia, Holding a Circuit 

Court. 

At Law. 

No. 65460. 

Philip M. Jullien, Plaintiff, 
vs. 

Charles Dick, Defendant. 

1. The plaintiff, Philip M. Jullien, sues the defendant, Charles 
Dick, for that heretofore, to wit, on or about the second day of 

1—3701a 
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August A. D. 1919, the plaintiff and defendant entered into a cer¬ 
tain agreement whereby the plaintiff was to draw up plans and specifi¬ 
cations and make estimates for and superintend the remodeling and 
rebuilding of the building known at that time as the Corcoran Hotel, 
now know as the Franklin Square Hotel, located at Fourteenth and 
K Streets, N. W., Washington, D. C., and the defendant was to pay 
to the plaintiff for so drawing up plans and specifications and mak¬ 
ing estimates and superintending the remodeling and rebuilding of 
the said premises compensation at the rate of ten per cent of the total 
cost of the said remodeling and rebuilding of said premises; that 
pursuant to the said agreement and promises the plaintiff did draw 
up plans and specifications and did make estimates for and did super¬ 
intendent the remodeling and rebuilding of the said premises; that 
the total cost of the said remodeling and rebuilding of said premises 
was $142,067.66, making plaintiff’s total compensation $14,206.70; 
that the defendant at various and sundry times paid to the plaintiff 
on account certain sums of money amounting to a total of 
2 $5,494.50, but that the defendant, although often requested, 

has not, nor has any one for him, paid the plaintiff the bal¬ 
ance of $8,712.27 due said plaintiff, or any part thereof. Where¬ 
fore the plaintiff claims the sum of $8,712.27, with interest from the 
8th day of November 1920, besides the costs of this suit. 

2. And the plaintiff sues the defendant for money payable by the 
defendant to the plaintiff for goods sold and delivered by the plain¬ 
tiff to the defendant ; and for work done and materials provided by 
the plaintiff for the defendant at his request; and for money lent by 
the plaintiff to the defendant; and for money paid by the plaintiff 
for the defendant at his request; and for money received by the de¬ 
fendant for the use of the plaintiff; and for money found to be due 
from the defendant to the plaintiff on accounts stated between them. 
And the plaintiff claims the sum of $8,712.27, with interest from 
the 8th day of November 1920, according to the particulars of de¬ 
mand hereto annexed. 


WINFIELD & GILLIN, 
Attorneys for Plaintiff. 


PHILIP M. JULLIEN. 


Particulars of Demand. 

To Certificates issued, Nos. 1 to 58, inclusive, $142,067.66, 


Commission at 10%. $14,206.77 

Re: Franklin Square Hotel. 

Received on account. 5,494.50 

Balance due . $8,712.27 
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3 Affidavit of Merit. 

* * * * * * * 

\ 

District of Columbia, ss: 

Philip M. Jullien, being first duly sworn, on oath deposes and 
says: That he is the plaintiff named in the declaration to which this 
affidavit is attached, and which is made a part hereof; that he has a 
good cause of action against Charles Dick, the person named as de¬ 
fendant herein, which cause of action is as follows, to wit: That on 
or about the second day of August 1919, the plaintiff, at the defend¬ 
ant’s request entered into an agreement with the defendant whereby 
the plaintiff was to draw up plans and specifications and make esti¬ 
mates for and superintend the remodeling and rebuilding of a cer¬ 
tain building knowm at that time as the Corcoran Hotel (now 
known as the Franklin Square Hotel) located at the corner of Four¬ 
teenth and K Streets N. W., Washington District of Columbia, the 
said building being the property of the said defendant; and w T herein 
and whereby the defendant was to pay to the plaintiff for his efforts 
as above set forth at the rate of ten per cent of the actual amount of 
the total cost of remodeling and rebuilding the said premises as above 
stated; that pursuant to the said agreement and promises the plain¬ 
tiff did draw up plans and specifications and did make estimates and 
did superintend the remodeling and rebuilding of the said premises; 
that the total cost of the remodeling and rebuilding of said premises 
was 142,067.66, making the plaintiff’s total compensation $14,206.70; 
that from time to time the defendant paid to the plaintiff certain 
sums of money on account to the total amount of $5,494.50; but 
that notwitstanding the defendant’s promise, the defendant 

4 has not, nor has anyone for him, paid the balance of $8,712.27 
due the plaintiff, nor any part thereof, and there is now 

justly due and owing to the plaintiff from the defendant the sum of 
$8,712.27, with interest from the 8th day of November 1920, ex¬ 
clusive of all set-offs and just grounds of defense. 

PHILIP M. JULLIEN. 


Subscribed and sworn to before me this 23rd day of March, A. D. 
1921. 


STANLEY D. WILLIS, 

Notary Public, D. C. [seal.] 

5 Affidavit for Attachment. 

Filed March 24, 1921. 

i 

In the Supreme Court of the District of Columbia. 

* * * * * * * 

Personally appeared before me Philip M. Julien, who first being 
duly sworn, upon his oath declares and says: that he is the plaintiff, 
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named in the declaration filed (herewith) in said court, on the — 
day of March, 1921, wherein he, Philip M. Julien, is plaintiff, and 
Charles Dick, is defendant, that he knows that the said defendant, 
in said declaration named is not a resident of the District of Colum¬ 
bia, but is a resident of the City of Akron, in the State of Ohio, 
and has estates in the District of Columbia, and further, that the 
plaintiff has a just right to recover against the said defendant what 
he claims in the declaration filed as aforesaid, viz: the sum Eighty- 
seven Hundred and Twelve Dollars 27/100, with interest, for serv¬ 
ices performed as in the declaration filed herewith set forth which 
is prayed to be read as a part hereof, as per bill of particulars with 
said declaration filed. 

PHILIP M. JULLIEN. 


Subscribed and sworn to before me this 23rd day of March, A. D. 
1921. 


STANLEY D. WILLIS, [seal.] 
Notary Public, D. C. 


[Endorsed:] Affidavit for attachment. 
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Affidavit for Attachment. 
Filed March 24, 1921. 


In the Supreme Court of the District of Columbia. 

******* 

Personally appeared before me Donald O. Weese, who first being 
duly sworn, upon his oath declares and says: that he is a witness 
for the plaintiff, named in the declaration filed (herewith) in said 
court, on the — day of March, 1921, wherein Philip M. Julien is 
plaintiff, and Charles Dick is defendant, that he knows that the 
said defendant, in said declaration named is not a resident of the 
District of Columbia, but is a resident of the City of Akron in the 
State of Ohio, and has estates in said District, and further, that the 
plaintiff has a just right to recover against the said defendant what 
he claims in the declaration filed as aforesaid, viz: the sum Eighty- 
seven Hundred and Twelve Dollars 27/100, with interest, for serv¬ 
ices performed as in the declaration filed herewith set forth, which 
is prayed to be read as a part hereof, as per bill of particulars with 
said declaration filed. 

DONALD 0. WEESE. 


Subscribed and sworn to before me this 23rd dav of March, A. D. 
1921. 


STANLEY D. WILLIS, [seal.] 
Notary Public, D. C. 


[Endorsed:] Affidavit for attachment. 
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7 Schedule of Levy . 

******* 

Schedule of Levy under Writ of Attachment, Lots No-. 1, 2, and 3 of 
J. L. Kid well’s Subdivision of Square 217, as per Plat in R. W. 
113, Designated for Assessment and Taxation Purposes as Lot 800, 
Square 217, and Being Improved by Building Known as Franklin 
Square Hotel. 

We, the undersigned, citizens of the District of Columbia, having 
been duly summoned and sworn by the Marshal of said District, do 
hereby certify that we have appraised the property described in the 
foregoing schedule at Three Hundred Thousand & no/100 Dollars. 
Given under our hands and seals, this 26th day of March, 1921. 

MARK McK. SLOAN. [seal.] 
GEO. H. EMMONS, Jr. [seal.] 

8 In the Supreme Court of the District of Columbia. 

****** * 

The President of the United States to the Marshal for said District, 
Greeting : 

You are hereby commanded to attach, seize, and take into your 
custody the defendant’- lands and tenements, property, and credits 
which shall be found in this District, to the value of $8,712.27, with 
interest from Nov. 8,1920, being the amount of the plaintiff’- demand 
against the defendant, as shown by his affidavit, duly supported and 
filed, and claimed in his declaration; and the further sum of $50.00, 
for the costs and charges which may accrue in the premises; and the 
same, so attached, safely keep, subject to the orders of the Court, 
unless the defendant or the person in whose possession the property 
is attached, deliver to you, to be filed herewith, his undertaking, 
with sufficient surety or sureties, to abide by and perform the judg¬ 
ment of the Court in relation to said property. And should you 
attach the defendant property or credits in the possession of any 
other person or persons than the defendant you shall notify such 
person or persons of such seizure by virtue of this Writ of Attach¬ 
ment, and serve a notice upon him or them, as well as on said de¬ 
fendant, to appear in said court on or before the twentieth day, ex¬ 
clusive of Sundays and legal holidays, occurring after the service of 
said notice, to show cause, if any there be, why the property or credits 
so attached should not be condemned and execution thereof had. 

Witness, The Honorable Walter I. McCoy, Chief Justice of said 
Court, the 24th day of March, A. D. 1921. 

[seal.] MORGAN H. BEACH, 

Clerk, 

By CHAS. B. COFLIN, 

Assistant Clerk . 
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Notice. 

-, 192-. 

To-, defendant;-, Garnishee. 

You are hereby notified to appear in the Supreme Court of the 
District of Columbia on or before the twentieth day, exclusive of Sun¬ 
days and legal holidays, after service hereof, and show cause, if any 
there be, why the property, credits, of the said defendant, seized by 

virtue of the foregoing Writ of Attachment in the hands of- 

-, Garnishee, (of which seizure the said garnishee is hereby 

notified), should not be condemned and execution thereof had. 


U. S. Marshal. 

[Endorsed:] Writ of Attachment, etc*. Issued Mch. 24, 1921. 

Returned - —, 192-. Marshal s Return. Attached as per 

schedule herewith and served defendant with a copy of this Writ and 
Notice prescribed by Section 446 of the Code. April 18, 1921. 
Maurice Splain, U. S. Marshal. K. 

9 Plea. 

Filed April 19, 1921. 

******* 

The defendant, Charles Dick, says that he did not undertake or 
promise in manner and form as the plaintiff, Philip M. Jullien, hath 
in the above entitled cause complained against him. 

FREDK. C. BRYAN, 
Attorney for the Defendant, Charles Dick. 

Notice of Recoupment. 

To the Plaintiff, Philip M. Jullien: 

Take notice that at the trial of the above entitled cause, the de¬ 
fendant, Charles Dick, among other defenses will claim that the serv¬ 
ices performed by plaintiff for defendant payment for which plain¬ 
tiff claims in the said suit were performed under a contract whereby 
the work of rebuilding and remodeling said hotel was to be finished 
not later than October 1, 1919, but that due wholly to the fault and 
neglect of plaintiff said work was not completed till the latter part 
of January, 1920, whereby defendant was deprived of the practical 
use and occupancy of said hotel for a period of four months which 
said four months are among the most profitable months of the 
year for hotel business in Washington, D. C., whereby prospective 
guests were deterred, discouraged and prevented from patronizing 
said hotel, as the plaintiff well knew* w T ould be the case, to the 
great damage of defendant in the sum, to w T it, of ten thousand dollars 
($10,000), whereby the defendant, Charles Dick, was damaged to an 
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amount in excess of the amount claimed by the plaintiff in 

10 said suit and which damages he claims the right to recoup 
a&ainst the plaintiff’s said claim. 

FREDK. C. BRYAN, 

A ttomey for Defendant, Charles Dick . 

Affidavit of Frederick C. Bryan. 

District of Columbia, ss: 

I, Frederick C. Bryan, do make oath and say: That I am the 
attorney of record for Charles Dick, defendant herein, that said 
Charles Dick is a non-resident of the District of Columbia and is now 
absent therefrom, that he makes this affidavit on information and 
belief and he believes the allegations herein contained are true; 
that he denies the right of the plaintiff to recover the whole or any 
part of the amount claimed in said suit; that the grounds of said 
defense are as follows: 

That on or about the — day of July, 1919, the defendant entered 
into negotiations with plaintiff to make certain repairs, alterations 
and remodeling in the Franklin Square Hotel at the northwest cor¬ 
ner of 14th and K Streets, Northwest, in the District of Columbia, 
that the plaintiff presented plans and specifications therefor which 
called for an expenditure of, to wit, ninety thousand dollars, which 
said plans defendant refused to accept because calling for an ex¬ 
penditure of at least twice as much as he was willing to make; that 
plaintiff thereupon prepared new plans and specifications for doing 
said work at a much smaller cost, to wit, forty five thousand dollars, 
whereupon defendant directed plaintiff on or about the — 

11 day of August, 1919, to proceed with said repairs, rebuilding 
and remodeling according to said modified plans and at an 

expense not to exceed the said sum of, to wit, forty five thousand 
dollars; that time was made the essence of said contract and as 
part consideration therefor plaintiff agreed to complete said repairs, 
rebuilding and remodeling and to turn said building back to the 
defendant in a completed state with all workmen off the job not 
later than October 1st, 1919; that plaintiff failed to give said work his 
personal care and supervision and direction as he should have done, 
that only occasionally did he visit said work for the purpose of 
supervision and inspection for which service he was to be paid, that 
by reason of said neglect said work cost the defendant from two to 
three times the sum contracted for, and much more than the balance 
claimed by the plaintiff to be due; That the painting and decorating 
on said job cost defendant the sum of, to wit, twenty five thousand 
dollars when it should have been done for half that sum, to the 
great damage of defendant, due to the neglect and carelessness of 
plaintiff in not securing bids from other reliable and competent 
painters and decorators; 

That plaintiff negligently and carelessly and not in the exercise 
of due professional care and judgment as an architect caused to be 
torn out and wasted the ventilating system already in service in 
the kitchen of said hotel and installed therein a new ventilating 
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system at a cost of some four or five thousand dollars which said 
expense was entirely uncalled for and unnecessary by reason of the 
fact that said new ventilating system serves the purpose for which 
it was installed less satisfactorily than the former system so 
12 as aforesaid torn out, to the damage of defendant in the sum 
of five thousand dollars; 

That plaintiff failed to perform his contract to complete the pro¬ 
posed repairs, rebuilding and remodeling and to turn back the hotel 
to defendant in a completed state by the 1st — October, 1919, but 
that said work was not completed until the last of January, 1920, 
whereby defendant was deprived of the use of his hotel and lost 
patronage to his damage in the sum of, to wit, ten thousand dollars 
and in excess of the amount claimed by plaintiff, and defendant 
claims the right to recoup as against the plaintiff’s claim the amount 
which he has been so as aforesaid damaged. 

FREDK. C. BRYAN. 


Subscribed and sworn to before me this 19th day of April, 1921. 

MORGAN H. BEACH, 

Cl PT /* 

By CHAS. B. COFLIN, 

Asst. Clerk. 


Motion for Judgment under Seventy-third Rule. 
Filed April 25, 1921. 

******* 


Now comes the plaintiff in the above entitled cause, by his at¬ 
torneys, Winfield <fc Gillin, and asks for judgment under the Seventy- 
third rule of this Court for lack of a sufficient affidavit of defense. 

WINFIELD & GILLIN, 

Attorneys for Plaintiff. 

13 Mr. Frederick C. Bryan, 

Attorney for Defendant, 

Colorado Building, Washington, D. C.: 

Take notice that the foregoing Motion will be for hearing on 
Friday, April 30th, 1921, at 10 oclock A. M., or as soon thereafter as 
counsel may be heard. 

WINFIELD & GILLIN, 

Attorneys for Plaintiff. 


Service of a copy of the foregoing Motion and Notice is hereby 
acknowledged. 


FREDK. C. BRYAN, 

Atty. for Deft. 


Apr. 25, 1921. 
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Supreme Court of the District of Columbia. 

Friday, May 6th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Upon the coming on for hearing of plaintiff’s motion filed, for 
judgment under the Seventy-third Rule, the defendant by his at¬ 
torney moves for leave to file a substituted affidavit of defense within 
seven days hereof, which is granted. Thereupon said motion for 
judgment is continued. 

Substituted Plea. 

Filed May 13, 1921. 

******* 

The defendant, Charles Dick, says that he did not under- 

14 take or promise in manner and form as the plaintiff, Philip 
M. Jullien, hath in the above entitled cause complained 

against him. 

(Signed) FREDK. C. BRYAN, 

FREDERICK C. BRYAN, 

A ttorney for the Defendant, Charles Dick. 

Notice of Recoupment : 

To the Plaintiff, Philip M. Jullien: 

Take notice that at the trial of the above entitled cause, the de¬ 
fendant, Charles Dick, among other defenses will claim that the 
services performed by plaintiff for defendant payment for which 
plaintiff claims in the said suit were performed under a contract 
whereby the work of rebuilding and remodeling said hotel was to be 
completed not later than the first day of October, 1919, that one of 
the considerations moving defendant to award said contract to plain¬ 
tiff was his undertaking to complete all work under said contract not 
later than the first day of October, 1919, but that due entirely to 
the neglect and fault of the plaintiff in performing his said contract 
said contract so entered into by plaintiff was not completed until on 
or about the first day of February, 1920, whereby defendant was 
deprived of the use and occupancy of said hotel by reason of the 
lobby and office of said building being filled with scaffolding and 
materials so that it was impossible to make use of said building for 
hotel purposes for a period of four months which said four months, 
as plaintiff well knew and was advised are the four most profitable 
months of the year for hotel business in the City of Wash- 

15 ington, D. C., and from the gains and profits of said four 
months the defendant expected large emoluments and in- 
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come, but which he was from the reasons aforesaid prevented from 
realizing to his great damage in the sum of ten thousand dollars 
($10,000.00), whereby defendant was damaged in said sum and in 
excess of the amount claimed by plaintiff in said suit and which 
damages defendant claims the right to recoup against the plaintiff’s 
said claim. 

(Signed) FREDK. C. BRYAN, 

FREDERICK C. BRYAN, 
Attorney for Defendant, Charles Dick. 

Affidavit of Defense. 

District of Columbia, ss: 

I, Charles Dick, do make oath and say that I am the defendant 
in the above entitled case, that he denies the right of the plaintiff 
to recover the whole or any part of the amount claimed in said suit, 
that he denies each and every allegation contained in said affidavit 
of merit except as herein specifically admitted or qualified, and that 
the grounds of his defense are as follows: 

That on or about the — day of July, 1919, he asked the plaintiff 
to submit plans and cost of modernizing the Franklin Square Hotel 
at the northwest corner of 14th and K Streets Northwest, in the 
District of Columbia, and making it an up-to-date hotel, that plain¬ 
tiff thereupon submitted plans and specifications for doing said 
work which called for an expenditure of. to wit, ninety thousand 
dollars, that defendant rejected said plans because they called for a 
larger expenditure than he was willing or able to make, 
16 that plaintiff subsequently submitted new plans and specifi¬ 
cations calling for an expenditure of, to wit, seventy-five 
thousand dollars, which plans defendant rejected for the same rea¬ 
son, that plaintiff thereupon prepared new plans and specifications 
for doing said work at a much smaller cost, to wit, forty-five thou¬ 
sand dollars, whereupon defendant directed plaintiff on or about 
the — day of August, 1919, to proceed with said remodeling and 
rebuilding according to said hist plans and at an expense not to 
exceed the said sum of forty-five thousand dollars, and conditioned 
that said work be fully completed not later than the first day of 
October, 1919, that plaintiff assured defendant that labor conditions 
in Washington were at that time better than at any other place in 
the country, and there would be no trouble in completing said work 
by the first day of October, 1919, as agreed upon between said par¬ 
ties, and that time was made an essence of said contract; That de¬ 
fendant agreed to pay plaintiff the sum of $4,500.00 in full for his 
services as architect on said work but that plaintiff failed to give 
said work his personal care and supervision and direction as he 
should have done, and agreed to do, that only occasionally did he 
visit said work for the purpose of supervision and inspection for 
which service he was to be paid, that by reason of said neglect and 
default on the part of plaintiff defendant has already expended for 
said work including the sums alleged by plaintiff to have been paid 
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to him the sum of over One hundred and forty-one thousand dol¬ 
lars ($141,000.00) and that there remains the sum of over ten thou¬ 
sand dollars due and unpaid under said work not including any 
amount claimed by plaintiff to be due him; 

17 That the painting and decorating on said job cost the de¬ 
fendant the sum of, to wit, twenty-five thousand dollars, 

when said work should have been done for less than one-half said 
sum, due to the neglect and carelessness of plaintiff in not securing 
bids for said work from other competent and reliable painters and 
decorators; to defendant’s damage in the sum of $12,500. 

That plaintiff negligently and carelessly and not in the exercise 
of due professional care and judgment as an architect caused to be 
torn out and wasted the ventilating system already in service in the 
basement of said hotel and installed therein a new ventilating sys¬ 
tem on the express assurance of plaintiff that said new ventilating 
system would make the engine room, kitchen and store-house 
located in said basement as cool as any part of the building, which 
said change was made at a cost of five thousand dollars and was 
entirely unnecessary and uncalled for by reason of the fact that said 
new ventilating system serves the purpose for which it was installed 
less satisfactorily than the former system so as aforesaid torn out by 
advice of plaintiff, and was an entirely unnecessary expense to the 
damage of plaintiff in the sum of five thousand dollars; 

That plaintiff failed to perform his contract to complete the pro¬ 
posed remodeling and rebuilding of said building and to complete 
said work not later than the first day of October, 1919, but that said 
work was not completed until, to wit, the first day of February, 1920, 
that defendant would not have awarded said contract to plaintiff had 
he not agreed to complete the work so undertaken not later than 
October 1, 1919, that the delay in completing said work was 

18 due entirely to the neglect and fault of plaintiff, that by 
reason of plaintiff’s said neglect and default defendant was 

deprived during four of the best months of the year for hotel busi¬ 
ness in the City of Washington of the use of said hotel, by reason 
of the lobby and office of said building being filled with scaffolding 
and materials so that it was impossible to make use of said building 
for hotel purposes, that plaintiff well knew and was advised that said 
four months are the four best months in the year for hotel business 
in said city, that by reason of said work going on long after plaintiff 
had promised that said work would be completed permanent guests 
were driven away from said hotel and new guests were deterred, 
discouraged and prevented from patronizing defendant’s hotel dur¬ 
ing said four months and since then to the damage of defendant 
in the sum of ten thousand dollars and in excess of the amount 
claimed herein by plaintiff and defendant claims the right to recoup 
as against plaintiff’s said claim the amount in which he has been so 
as aforesaid damaged. 

CHARLES DICK. 

Subscribed and sworn to before me this 12th day of May, 1921. 
[seal.] JOHN F. A/BECKER, 

Notary Public, D. C. 
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* 


Notice of Hearing. 
Filed May 26, 1921. 


* 


Mr. Frederick C. Bryan, 

Attorney for Charles Dick, 

Colorado Building, Washington, D. C.: 


Take notice that the continued motion for judgment filed in this 
cause will be for hearing on the 27th day of May 1921, at ten o’clock 
A. M., or as soon thereafter as counsel may be heard. 

WINFIELD & GILLIN, 
ELIZABETH C. HARRIS, 
Attorneys for Philip M. Jullien. 


Service of a copy of this Notice is hereby acknowledged this 23rd 
day of May 1921. 


FREDK. C. BRYAN, 
Attorney for Defendant. 


Supreme Court of the District of Columbia. 

Friday, June 3, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
McCoy presiding. 

******* 

The motion of plaintiff .filed herein for judgment against defend¬ 
ant under the 73d Rule of this Court coming on to be heard, it is 
considered that said motion is to be granted, unless defendant shall 
file on or before June 8, 1921, a substitute affidavit of defense. 

20 Supreme Court of the District of Columbia. 

Wednesday, June 8, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
McCoy presiding. 

******* 

Upon motion of Attorney of record for defendant it is ordered that 
the time for said defendant to file an amended affidavit of defense 
in this cause, be, and it is hereby extended to and including June 
9th, 1921. 
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Plea. 

Filed June 9, 1921. 

I 'J * 

******* 

The defendant, Charles Dick, says that he did not undertake or 
promise in manner and form as the plaintiff, Philip M. Jullien, hath 
in the above entitled cause complained against him. 

(Signed) FREDK. C. BRYAN, 

FREDERICK C. BRYAN, 
Attorney for Defendant, Charles Dick. 

Notice of Recoupment. 

To the Plaintiff, Philip M. Jullien: 

Take notice that at the trial of the above entitled cause the de¬ 
fendant, Charles Dick, among other defenses will claim that the 
services performed by plaintiff for defendant payment for which 
plaintiff claims in his said suit were performed under a contract 
wherein plaintiff contracted to complete the work of remodel- 

21 ing and rebuilding said Franklin Square Hotel not later than 
the first day of October, 1919, but that due entirely to the 

neglect and default of plaintiff said work so as aforesaid agreed by 
the plaintiff to be completed on or before October 1, 1919, was not 
completed until, to wit, the first day of February, 1920, whereby 
defendant was deprived of the use and occupancy and of the rents 
and profits of said hotel for the period of four months, to defendant’s 
damage in the sum of ten thousand dollars ($10,000.00) whereby 
defendant was damaged in excess of the amount claimed by plain¬ 
tiff in his said suit and which damages defendant claims the right 
to recoup against the plaintiff’s said claim. 

(Signed) FREDK. C. BRYAN. 

FREDERICK C. BRYAN, 
Attorney for Defendant, Charles Dick. 

* 

District of Columbia, ss: 

Charles Dick being first duly sworn deposes and says that he is 
the defendant in the above entitled case, that he denies the right )f 
the plaintiff to recover the whole or any part of the amount claimed 
in said suit, and that the ground of his defense are as follows: 

Defendant admits having entered into an agreement with plain¬ 
tiff as alleged whereby plaintiff was to draw up plans and specificas 
tions and make estimates for and superintend the remodeling and 
rebuilding of the Franklin Square Hotel for which service defendant 
agreed to pay said plaintiff compensation at the rate of ten per cent 
(10%) of the total cost thereof, admits that he paid to plain- 

22 tiff under said contract the sum of five thousand four hun¬ 
dred ninety four and 50/100 dollars ($5,494.50) and no 
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more, but denies that he contracted to pay more, denies that he is 
further indebted to plaintiff, and denies that the reasonable cost of 
the remodeling and rebuilding of said hotel as agreed upon between 
said parties is more than $54,945.00, or entitles the plaintiff to a 
greater amount as commission than he has already been paid; that 
defendant has fully performed his part of said contract so entered 
into as aforesaid and is entitled to be fully discharged therefrom, 
as he fully expects to prove if this cause is permitted to come to trial. 

That the contract so as aforesaid entered into with plaintiff was 
limited to an expenditure of not to exceed $45,000.00, that plaintiff 
agreed as part consideration of said contract that said work would 
be completed on or before the first day of October, 1919 but that the 
same was not completed on or before the day limited in the contract 
and not until, to wit, the first day of February, 1920, whereby de¬ 
fendant was not able to make use of his said hotel for hotel purposes 
and was deprived of the rents and profits of said hotel for a period 
of four months to his damage in the sum of ten thousand dollars 
($ 10 , 000 . 00 ). 

That plaintiff agreed to superintend the remodeling and re¬ 
building of said hotel according to his said [dans and specifications, 
to make contracts for the necessary material and labor to perform 
said work, and at fair and reasonable prices to issue certificates to 
said material men and contractors when their said work was com¬ 
pleted setting forth the amount fairly and justly due thereon, having 
first given said work his personal care and supervision. That 
23 plaintiff was an architect holding himself out as possessing 
the necessary skill and knowledge for examining and super¬ 
intending work under a building contract, and that defendant rely¬ 
ing on plaintiff's knowledge, skill and advice employed him to 
superintend and perform the work so as aforesaid agreed upon be¬ 
tween them, but that the plaintiff so ignorantly, carelessly, unskill- 
fully and negligently superintended and performed the work and 
gave certificates in regard thereto that the cost of said work far ex¬ 
ceeded what it was fairlv and reasonably worth, to wit by the amount 
of plaintiff’s claim herein. 

That plaintiff employed Davis, Lahenev & Company, a corpora¬ 
tion to do the painting and decorating in said contract to be per¬ 
formed, and so carelessly, negligently and unskillfully performed 
his duty as architect under said contract that he gave to said Davis, 
Lahenev & Company certificates of the performance of such work 
whereby he represented to defendant that said work was worth the 
sum of to wit, twenty five thousand dollars ($25,000.00) which de¬ 
fendant has been compelled to pay, when said work of painting and 
decorating under said contract was fairly and reasonably worth only 
the sum of to wit, twelve thousand five hundred dollars ($12,- 
500.00), whereby defendant was damaged in the sum of twelve 
thousand five hundred dollars ($12,500.00). 

That relying on the representations of plaintiff that the venti¬ 
lating system already installed in said hotel for the purpose of cool¬ 
ing and furnishing fresh air to the kitchen and engine room was 
defective and insufficient defendant was induced to permit plaintiff 
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to tear out said ventilating system in order to install a new 
24 one, that said new ventilating system so installed on the ad¬ 
vice and under the supervision and according to the plans 
and specifications of plaintiff is a failure and inferior to the system 
the plaintiff tore out and cast away, that the temperature in the 
kitchen and engine rooms aforesaid averages from 98° to 100° 
temperature instead of 70° as guaranteed by the plaintiff, since the 
new system was installed, or about thirty degrees hotter than was 
the temperature in the same rooms before the improvement so as 
aforesaid recommended and installed by the plaintiff was put into 
said hotel; whereby the heat in said rooms in summer is intolerable, 
the necessary employees hard to keep, and defendant has been com¬ 
pelled to put in additional fans for cooling the air therein, to his 
damage in the sum of five thousand dollars ($5,000). All of which 
defendant fully expects to prove when this cause comes to trial. 

CHARLES DICK. 

Sworn to before me and subscribed in my presence this 9th day 
of June, 1921. 

[seal.] JOHN F. A. BECKER, 

Notary Public, D. C. 

Motion for Judgment under Seventy-third Rule. 

Filed June 14, 1921. 

******* 

Now comes the plaintiff in the above entitled cause, by his attor¬ 
neys, Winfield & Gillin and Elizabeth C. Harris, and asks for judg¬ 
ment under the Seventy-third rule of this Court for lack of a suffi¬ 
cient affidavit of defense. 

WINFIELD & GILLIN, 
ELIZABETH C. HARRIS, 

Attorneys for Plaintiff. 


25 Mr. Frederick C. Bryan, 

Attorney for Defendant, Colorado Building, City: 

Take notice that the foregoing motion will be for hearing on 
Friday, June 17th, 1921, at ten o’clock A. M., or as soon thereafter 
as counsel may be heard. 

WINFIELD & GILLIN, 
ELIZABETH C. HARRIS, 

Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, June 24, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice Mc¬ 
Coy presiding. 
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Upon consideration of the motion of plaintiff filed herein for judg¬ 
ment against defendant under the 73d Rule of this Court, it is or¬ 
dered that said motion be, and it is hereby granted. 

Therefore it is considered that plaintiff recover of defendant 
herein the sum of Eight thousand seven hundred twelve and 27/100 
dollars, ($8,712.27) with interest thereon from November 8, 1920, 
being the money payable by said defendant to plaintiff' by reason 
of the premises, together with the costs of suit, to be taxed by the 
Clerk, and have execution thereof. 

From the foregoing judgment the defendant by its Attorney of 
record in open Court notes an appeal to the Court of Appeals, and 
the maximum of an undertaking to operate as a Superse- 
26 deas is hereby fixed in the sum of one thousand dollars 
($ 1 , 000 . 00 ). 


Memorandum. 

June 27, 1921.—Undertaking (supersedeas) on appeal approved 
and filed. 


Assignment of Errors. 

Filed June 30, 1921. 

* * * * * * * 

The defendant for assignment of errors says as follows: 

1. The court erred in holding the affidavit of the plaintiff filed 
with the declaration on March 24th, 1921 sufficient under the 73d 
Rule of the Supreme Court of the District of Columbia to entitle 
the plaintiff to a judgment. 

2. The court erred in holding that the affidavit of the defendant 
filed April 19, 1921 was insufficient under the 73d Rule. 

3. The court erred in holding that the affidavit of defense filed 
May 13th, 1921 was insufficient under the 73d Rule. 

4. The court erred in holding that the affidavit of defense filed 
June 9, 1921 was insufficient under the 73d Rule. 

5. The court erred in holding that the affidavit of defense filed 
June 9th, 1921 did not contain such facts as would, if true, t>e a de¬ 
fense to the plaintiff's claim. 

6. The court erred in denying the defendant his right to a trial 

bv Jury. 

27 7. The court erred in granting the plaintiff’s motion for 

judgment. 

8. The court erred in not overruling the plaintiff's motion for 
judgment. 

9. The Court erred in entering a judgment for the plaintiff. 

F. C. BRYAN, 

H. WINSHIP WHEATLEY, 

Attorneys for Defendant. 
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Designation of Record. 

Filed June 30, 1921. 

******* 

The Clerk will please include in the transcript of record on appeal 
the following: 

1. Declaration and affidavit filed March 24th, 1921. 

2. Affidavits for attachment filed March 24, 1921. 

3. Writ of attachment issued March 24th, 1921 and marshal's 
return thereon. 

4. Plea, notice of recoupment, and affidavit of defense filed April 
19, 1921. 

5. Motion for judgment under 73d Rule filed April 25, 1921. 

6. Order granting defendant leave to file substituted affidavit of 
defense, passed May 6th, 1921. 

7. Plea, notice of recoupment and affidavit of defense filed Mav 
13th, 1921. 

8. Notice of hearing on continued motion for judgment filed May 
26th, 1921. 

9. Order directing judgment nisi, passed June 3rd, 1921. 
28 10. Stipulation extending time, dated June 8th, 1921. 

11. Plea, notice of recoupment and affidavit of defense, 
filed June 9th, 1921. 

12. Motion for judgment filed June 14, 1921. 

13. Judgment of June 24, 1921. 

14. Minute entry, showing appeal noted and appeal bond fixed. 

15. Memorandum of appeal bond filed and approved. 

16. Assignment of errors. 

17. This designation. 

F. C. BRYAN, 

H. WINSHIP WHEATLEY, 

Attorneys for Defendant. 


29 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 28, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 65460 at Law, wherein 
Philip M. Jullien is Plaintiff and Charles Dick is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 



18 


CHARLES DICK VS. PHILIP M. JULLIEN. 


the seal of said Court, at the City of Washington, in said District, 
this 20th day of July, 1921. 

[Seal of Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 


E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3701. Charles Dick, appellant, vs. Philip M. Jullien. Court of Ap¬ 
peals, District of Columbia. Filed Aug. 1, 1921. Henry W. 
Hodges, clerk. 
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IN THE 

(Eourt af Appeals, Siatrirt of Columbia 

October Term, 1921. 


No. 3701. 


Charles Dick, Appellant, 


vs. 

Philip M. Jullien, Appellee. 


BRIEF FOR APPELLANT. 


STATEMENT OF FACTS. 

This is an appeal by the defendant from a judgment 
of the Supreme Court of the District of Columbia 
entered under the seventy-third rule. 

The plaintiff’s declaration and affidavit of merit 
claim a balance due for services rendered by him as 
an architect in the remodeling of the Franklin Square 
Hotel, owned by the defendant. The theory of both 
declaration and affidavit is an alleged agreement to pay 
ten per cent of the cost of remodeling and rebuilding 
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the said premises (Rec. 12 and 13) for the architect’s 
services. 

Three separate affidavits of defense were filed, each 
in turn was held insufficient (Rec. 12 and 16) and a 
judgment finally entered under the seventy-third rule 
in favor of the plaintiff for $8,712.27 and interest 
(Rec. 16). 

The second affidavit of defense filed (Rec. 10) denies 
the right of the plaintiff to recover the whole or any 
part of the amount claimed and denies each of the 
allegations in the affidavit of merit, except as specifi¬ 
cally admitted. It sets forth that the plaintiff sub¬ 
mitted to the defendant plans and specifications for 
doing work upon said hotel which called for an ex¬ 
penditure of $90,000; that the defendant rejected the 
plans because they called for a larger amount than 
the defendant was willing to expend; that the plaintiff 
submitted other plans which called for an expenditure 
of $75,000; that the defendant rejected these plans for 
the same reason; that, thereupon, a third set of plans 
and specifications for doing the work was submitted for 
$45,000: 

“Thereupon defendant directed plaintiff . . . 

to proceed with said remodeling and rebuilding, 
according to said last plans, at an expense not to 
exceed $45,000 . . . that defendant agreed to 

pay to the plaintiff the sum of $4,500 in full for 
his services as architect on said work” 

and that the defendant has paid more than the agreed 
sum. The affidavit of defense further stated that the 
plaintiff assured the defendant that there would be no 
trouble in completing the work by the 1st day of Octo¬ 
ber, 1919 (it then being, as alleged by the plaintiff, 
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the second day of August) (pages one and two), and 
that the time of the completion of the building “was 
made an essence of said contract’* (Rec. 10). The 
plaintiff, according to said affidavit, failed to perform 
his contract and to complete the work by October first, 
and did not complete the work until February first and 
the delay of the plaintiff in completing the work was 
due entirely to the neglect and fault of the plaintiff 
and that by reason of plaintiff’s said neglect and de¬ 
fault, defendant was deprived of the use of the hotel 
for four of the best months of the year; that the plain¬ 
tiff well knew and was advised that said four months 
were the best months in the year for the plaintiff’s 
business; that by reason of such delay the defendant 
was damaged in the sum of in excess of $10,000 
(Rec. 11). 

The affidavit of defense further sets forth that the 
plaintiff failed to give his personal care and super¬ 
vision to the work as he agreed to do, that he only 
occasionally visited said work and that by reason of his 
neglect and default in this respect he caused the de¬ 
fendant to expend $141,000 for work which should have 
cost only $45,000 as originally agreed. 

Two items of this neglect are set forth at length in 
the affidavit of defense. The painting and decorating 
on said job cost the defendant $25,000 by reason of the 
neglect and carelessness of the plaintiff in not securing 
bids from competent and reliable painters and decor¬ 
ators and a proper price for the same was $12,500. 
The other item specified as to the plaintiff’s negligence 
consisted in negligently and carelessly causing to be 
torn out and wasted the ventilating system in the 
basement of said hotel and installing therein'a new 
ventilating system. At the time of the change the 
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plaintiff gave to the defendant express assurances that 
the new ventilating system would make the engine room 
and kitchen and storehouse in the basement as cool as 
any other part of the building, whereas, when the new 
ventilating system was installed it worked less satis¬ 
factorily than the former system and the change cost 
the defendant $5,000. The plaintiff was negligent and 
careless in this matter and did not exercise profes¬ 
sional care and judgment (Rec. 11). 

This affidavit of defense was held insufficient 
(Rec. 12). 

A substituted affidavit was filed (Rec. 13). 

The defendant denies therein the right of the plain¬ 
tiff to recover the whole or any part of the sum claimed; 
he admits that he entered into an agreement with the 
plaintiff, whereby the plaintiff was to draw plans and 
specifications and make estimates for and superintend 
the remodeling and rebuilding of the Franklin Square 
Hotel, says that a reasonable cost of remodeling and 
rebuilding the said hotel as agreed upon between the 
parties was not more than $54,945; that he paid to the 
plaintiff ten per cent of this sum; denies that he con¬ 
tracted to pay more, and 

% 

“That the contract . . . entered into with 

the plaintiff was limited to an expenditure not to 
exceed $45,000. ,, 

He further denies that a reasonable cost was more 
than $54,945 and that the plaintiff was not entitled to 
a greater sum than had already been paid to him. 
The affidavit sets forth with more particularity the 
items respecting delay, as already indicated with re¬ 
spect to the second affidavit filed and the defendant’s 
damage by reason of said delay. 





’-———-— 1 1 1 ■ 1 


5 

It adds some details also to the negligence of the 
plaintiff with respect to the performance of his work 
and the consequent enhancement of the prices, states 
that the plaintiff agreed to superintend the remodeling 
and rebuilding of the hotel, according to the plans and 
specifications, to make contracts for the necessary ma¬ 
terial and labor at fair and reasonable prices, to issue 
certificates to contractors and material men when their 
work was completed setting forth fairly and justly the 
amount due; that the defendant relied upon plaintiff’s 
skill, knowledge and advice with respect to said work, 
but that the plaintiff 

“ Ignorantly, carelessly, unskillfully and negli¬ 
gently superintended and performed the work and 
gave certificates in regard thereto, that the cost 
of said work far exceeded what it was fairly and 
reasonably worth, to wit, by the amount of the 
plaintiff’s claim herein.” 

This affidavit amplified the statements with respect 
to loss in the painting and decorating in that it states 
that the plaintiff gave to Davis Laheney & Co., paint¬ 
ers and decorators, certificates of the performance of 
their work, whereby he represented to this defendant 
that the work was reasonably worth $25,000 which this 
defendant was compelled to pay, when said work of 
painting and decorating was fairly and reasonably 
worth only $12,500. 

This affidavit amplifies likewise the statement with 
respect to the ventilating system. On the representa¬ 
tion of plaintiff that the ventilating system in said 
hotel, for the purpose of cooling and furnishing fresh 
air to the kitchen and engine room, was defective and 
insufficient, the defendant was induced to permit the 
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plaintiff to tear out said ventilating system in order 
to install a new one; that the new ventilating system 
installed by plaintiff is a total failure and inferior to 
the system which the plaintiff took out and cast away; 
that the temperature under the new system averaged 
between 98° and 100° instead of 70° as guaranteed by 
the plaintiff and under the new system the room was 
30° hotter than the temperature before the alleged im¬ 
provements; that the heat became intolerable, em- % 
ployees left, and that he was compelled to erect fans 
in the engine room to relieve this situation, which cost 
him an additional $5,000. 

The affidavit of defense ends with these words, 

“All of which the defendant fully expects to prove 
when this cause comes to trial” (Rec. 13, 14, 15). 

The Court held this affidavit of defense was insuffi¬ 
cient under the seventy-third rule and entered judg¬ 
ment, from which this appeal is taken (Rec. 16). 

ASSIGNMENT OF ERRORS. 

1. The Court erred in holding the affidavit of the 
plaintiff filed with the declaration on March 24th, 1921, 
sufficient under the seventy-third rule of the Supreme 
Court of the District of Columbia, to entitle the plain¬ 
tiff to a judgment. 

2. The Court erred in holding that the affidavit of 
the defendant filed April 19, 1921, was insufficient un¬ 
der the seventy-third rule. 

3. The Court erred in holding that the affidavit of 
defense filed May 13th, 1921, was insufficient under the 
seventy-third rule. 

4. The Court erred in holding that the affidavit of 
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defense filed June 9, 1921, was insufficient under the 
seventy-third rule. 

5. The Court erred in holding that the affidavit of 
defense filed June 9th, 1921, did not contain such facts 
as would, if true, be a defense to the plaintiff’s claim. 

6. The Court erred in denying the defendant his 
right to a trial by jury. 

7. The Court erred in granting the plaintiff’s motion 
for judgment. 

8. The Court erred in not overruling the plaintiff’s 
motion for judgment. 

9. The Court erred in entering a judgment for plain¬ 
tiff. 


ARGUMENT. 

I. 

The Gravamen of the Defense. 

( 

The plaintiff sues for compensation for preparation 
of plans and superintendence in the remodeling and 
rebuilding of a hotel and claims a recovery on a per¬ 
centage basis. 

The substance of the defense is threefold. First: 
There was a definite sum agreed upon for his services 
and more than that definite sum has been paid. Sec¬ 
ond : The plaintiff was negligent in the performance of 
his services and by reason of his negligence the defend¬ 
ant has been caused to lose more than the amount of 
the plaintiff’s claim. Third: Time was of the essence 
of the contract between the parties and the plaintiff 
breached this item by more than four months, thereby 
causing the defendant damage. 

The defendant respectfully submits, as he did in the 
lower court, that each of these defenses is good. 
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The court below differed with him and entered a 
judgment under the seventy-third rule. Hence this 
appeal. 

The Court’s attention is invited to the case of Lasher 
vs. Colton, Adm., 80 Ill. App., 75. This suit was to 
recover for the services of an architect. The plaintiff 
had judgment in the trial court and the defendant ap¬ 
pealed. The case had been tried by jury and one of 
the exceptions was to a prayer granted by the trial 
court, in which the jury were told that if the architect 
performed his services, then they should find for the 
plaintiff, unless they further believed that there had 
been a definite agreement respecting the amount and 
that the burden of proving such definite agreement 
was on the defendant. The Court further instructed 
the jury that the architect could not be held responsible 
for any imperfections found in the materials furnished 
or work performed, unless such imperfections were 
fraudulently accepted by the architect. The Appellate 
Court disposing of the question uses this language in 
reversing the case: 

“A negligent disregard of an architect’s duty 
in such respects would be as effectual a defense as 
a fraudulent one and it is quite too severe an 
application of the law to say that he is respon¬ 
sible only for actual fraud committed by him. 
And the instruction should have stated the law 
correctly, because of one aspect of the defense that 
the evidence tended to show of negligence by the 
architect concerning the materials and work fur¬ 
nished and done by one contractor, The Interior 
Building Co.” 

Defendant was accorded a jury trial in the case cited, 
but in the case at bar he was deprived of one, although 
he set up substantially the same facts. 
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Hettinger, Jr., vs. Beiler, 54 Ill. App., 320, was in 
the same court. This was likewise a suit to recover for 
an architect’s services. The following excerpt from 
the reported opinion will serve to indicate its similarity 
to the case now under consideration: 

“The defense was that the appellee had failed 
to perform the contract, whereby the appellant 
had suffered damages, which he sought to recoup 
against appellee’s claim. 

During the examination of the appellant as a 
witness, it appeared that he moved into and occu¬ 
pied a part of the house before it was completed, 
and upon the theory that by having done so, he 
accepted the work, offered evidence, of a substan¬ 
tial and material kind, affecting the question of 
the performance of appellee of his contract, was 
excluded by the Court. 

The architect was not the contractor, also, for 
the work, but his duty, under his contract, was to 
superintend the work done by the contractors, see 
that it was all done, and done properly, and when 
done to issue the usual architect’s certificates. 

As tending to show failure to perform by the 
appellee, the plans and specifications prepared by 
the appellee were offered in evidence, and the 
failure of various contractors, to whom the appel¬ 
lee had issued final certificates, to do their work 
in accordance therewith, was offered to be shown, 
but upon the theory that the work had been ac¬ 
cepted by the appellant, all such evidence was ob¬ 
jected to and excluded. The only evidence that 
tended to show the acceptance of the work by the 
appellant consisted in the fact that he had moved 
into the house. 

In opposition to a conclusion of acceptance by 
such action, the appellant testified explicitly that 
he never did accept the house as a completed one. 

The house as constructed belonged to the appel- 





lant; he moved in before it was finished, and the 
mere fact of his occupancy, not to the exclusion of 
the contractors, should not be held against him as 
conclusive of his satisfaction with, and acceptance 
of, the work to be performed, either by the con¬ 
tractors or the architect or the superintendent. 

It was at least a question for the jury whether 
there was an acceptance or not. Estep vs. Fenton, 
66 Ill., 467. 

In the absence of anything more conclusive upon 
the question of acceptance, we think that at least 
the offered evidence referred to and some other 
evidence offered in the same line was erroneously 

w 

excluded.’ ’ 

The case of Mower vs. English, 137 N. Y. Sup., 845. 
This was a suit by a Naval Architect to recover the 
balance of the contract price for services. The Court 
finds from an inspection of the contract that his duties 
consisted not only in the preparation of the plans, etc., 
but in supervision and inspection of the work as it pro¬ 
gressed and that the architect failed in this respect. 

“The trial court in effect held that the defend¬ 
ants waived all non-performance on the part of 
the plaintiff by accepting the boats. This indeed 
is a novel proposition. The defendants are not 
suing plaintiff for damages for breach of contract, 
but are defending on the ground that the plaintiff 
has failed to substantially perform his contract. 
Plaintiff cannot recover unless he shows substan¬ 
tial performance. He has failed to do so.” 

The case of Williar vs. Nagle, 109 Md., 75, resembles 
the case at bar in so far as the defense relates to a 
definite sum as the contractual price. Here the archi¬ 
tect agreed to do the work at a cost not exceeding 
$45,000 and was given a free hand in the performance 
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of his employment, with the result that the work in¬ 
volved the defendant in an expenditure of a consider¬ 
able sum in excess. In the case cited, the architect 
undertook to recover for the price of drawing plans 
and the Court said, page 79: 

“If an architect be employed to prepare plans 
for a house to cost not more than five thousand 
dollars, he cannot, under that employment, re¬ 
cover for a house which would cost ten thousand 
dollars. The latter might be of no use whatever 
to the employer, for he might not be financially 
able to erect a house at such cost or if he was, he 
might not be desirous of doing so. A dishonest 
architect could easily impose on his clients if such 
were the law.” 

The Court quotes from Wait on Engineering and Archi¬ 
tectural Jurisprudence, Chapter 33, paragraph 860, as 
follows: 

% 

“An architect employed to prepare plans and 
specifications for a building and furnish an esti¬ 
mate of the probable cost, is not, upon submitting 
same, entitled to his fees, unless the building can 
be erected at a cost reasonably approximating 
that stated in such estimate.” 

The Court also quotes from 6 Cyc., 30, as follows: 

“A person employed as an architect to furnish 
a plan is entitled to remuneration therefor, if made 
in accordance w r ith directions of the owner, but he 
cannot recover, where the owner stipulated that 
the plan should be for a building not to cost over 
a specified amount, if the plans made are for a 
building exceeding that sum.” 
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The case of Maack vs. Schneider, 57 Mo. App., 431, 
was an appeal by the plaintiff, the architect. The plain¬ 
tiff on appeal complained of an instruction of the trial 
court: 


4 ‘That if the plaintiff agreed to make for the 
defendant plans for seven houses, which, if con¬ 
structed according to the plans, were to cost not 
more than $18,000, the defendant was not bound 
to pay for plans and specifications for seven houses 
which would cost $35,000.’’ 

The Appellate Court said: 

4 4 As there was evidence to support this instruc¬ 
tion, and as it states a very obvious proposition 
of law that one who buvs one thing is not thereby 
bound to pay for another and different thing, the 
assignment is not tenable.” 

This proposition may seem too elementary to cite 
authorities upon, yet the cases appear to differ only 
from the situation at bar in that the plans were not 
used in the cases cited, whereas, in the case at bar the 
architect was given carte blanche powers to carry out 
his work on the assurance that the cost would not 
exceed $45,000 was paid on the cost up to $54,000 (which 
might be termed a reasonable excess) when the de¬ 
fendant was powerless to hold him to his estimates. 
He had the power to bind the defendant as his agent 
(McLean vs. Nolan, 44 App. D. C., 4). Appellee did 
bind him as his agent and the excess cost surely should 
not relieve him of the stipulated contract price. At 
least, it is respectfully submitted, the defendant should 
have the right to have a jury pass on the question as to 
whether there was an express contract price. 




13 


* X 







► 


i 


» 


► 



► 


► 

i 


Another case along the same line is Horgan & Slat¬ 
tery vs. City of N. Y., 100 N. Y. Supp., 72. 

The Court’s attention is respectfully invited to the 
case of Hubert vs. Aitken, 5th N. Y. Supp., 839, af¬ 
firmed without opinion in 123 N. Y., 655. The opinion 
to which attention is invited and which is affirmed was 
on a reargument: 

“The plaintiffs are architects, who agreed to 
draw the plans for, and also, according to the cus¬ 
tom of their profession, supervise the construction 
of the building, referred to in the complaint. It 
appears that there was one grave fault in said 
plans, and that there were some quite serious de¬ 
partures from the specifications and from the best 
workmanship in the erection of said building. 

. An architect is no more a mere over¬ 
seer or foreman or watchman than he is a guar¬ 
antor of a flawless building, and the only question 
that can arise in a case when general performance 
of duty is shown is whether, considering all the 
circumstances and peculiar facts involved, lie has 
or has not been guilty of negligence. This is a 
question of fact and not of law . . . . The de¬ 

fect in the plans which lead to the construction of 
too small a chimney was something for which the 
plaintiffs (the architects), and no one else, could 
be held responsible. For the reasons so cogently 
stated in Judge Van Hoesen’s opinion, the plain¬ 
tiffs were, as a matter of law, guilty of negligence 
in falling into grave error. In analogy with the 
rule adopted in ordinary contractor’s cases (Wood¬ 
ward vs. Fuller, 80 N. Y., 312) we deducted from 
the sum due under the contract the amount of 
damages caused by such negligence and directed 
that the plaintiffs either take judgment for the 
balance or suffer an absolute reversal.” 


r 
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The Court is respectfully referred to a rather ex¬ 
hausted case note in 42 L. R. A. New Series, 125. 

It seems to this defendant that a rule which prevents 
him from showing negligence in his architect, whereby 
the cost of a building was increased greatly and delay 
by the architect’s negligence, to the defendant’s ma¬ 
terial damage, would, in its application, enable an 
architect to neglect his principal’s interest to enhance 
his own cause. With the modern tendency in juris¬ 
prudence towards the ethical virtue of justice, it is 
difficult for this defendant to imagine this to be the 
rule. And when ethics and logic agree to the oppo¬ 
site, what must be said of the law, if it be the law, that 
would deprive a defendant, under such circumstances, 
of a right to have a jury of his peers pass upon the 
righteousness of his defense? 

n. 

The Guides From This Court. 

This Court has judicially determined upon certain 
rules \v T ith respect to affidavits under the seventy-third 
rule, for the guidance of the Bench, The Bar and 
Litigants. 

In the case of Dobbins vs. Thomas, 26 App., 161, it 
said, quoting approvingly from one of its prior de¬ 
cisions : 

“If the facts stated by the defendant, by any 
reasonable or fair construction, will constitute a 
defense to the action or claim of the plaintiff within 
the scope of the pleas pleaded, it is the absolute 
constitutional right of the defendant to have that 
defense regularly tried and determined in due 
course of judicial investigation. No rule, however 




beneficial it may be thought to be as means of 
preventing the use of sham and feigned defenses 
or desirable for the expedition of business, can 
deprive the defendant of this right.’’ 

The Court’s comment in the Dobbins case is: 

“All that is required is that the facts alleged 
shall be sufficient to indicate a substantial legal 
defense made in good faith.” 

In Potomac Laundry Co. vs. Miller, 26 App. D. C., 
234, this Court cited approvingly its earlier opinion in 
St. Clair vs. Conlin, 12 App. D. C., 161, as follows: 

‘ ‘ If there be nothing in the general statement of 
the facts of defense to indicate or suggest evasion, 
or studied uncertainty of allegation or denial in 
matters plainly susceptible of clear and precise 
statement, and if it appear by any reasonable or 
fair construction that the facts so generallv stated 
would constitute a defense to the plaintiff’s action 
in whole or in some part—the constitutional right 
of trial by jury must be accorded.” 

From the Conlin case, just cited, the following is 
taken: 


“From a careful examination of the original 
affidavit of defense, we are of the opinion that, 
notwithstanding its want of certainty and arti¬ 
ficiality in some respects, it was sufficient to entitle 
the defendant to a regular trial. 

We have before called attention to the differ¬ 
ence, and the reason therefor, that applies, in the 
construction of plaintiff’s affidavit, on the one 
hand, and that of the defendant on the other, under 
the seventy-third rule. Whilst the plaintiff’s affi¬ 
davit is construed with some strictness, that of 
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the defendant is accorded a fairly liberal interpre¬ 
tation/’ 

In the case of Codington vs. Standard Bank, 40 App. 
D. C., 411, this Court said: 

“As we have many times suggested, the pur¬ 
pose of the seventy-third rule is to promote justice 
by preventing, as far as possible, fictitious de¬ 
fenses. It was, of course, never intended as a 
substitute for a trial. If, therefore, the Court, 
upon reading an affidavit of defense, is convinced 
that it has been made in good faith, and that a 
doubt exists as to the right of the plaintiff to re¬ 
cover, summary judgment ought not to be en¬ 
tered.” 

This case was reaffirmed in Hazen vs. Vansenden, 43 
App. D. C., 165. 

These citations may seem, and doubtless are, rudi¬ 
mentary, but a reference to first principles is often 
beneficial in solving difficulties. When the affidavits 
of defense filed in this case are considered in the light 
of good faith, which is made the test by these cases, 
it is respectfully submitted that they were and are 
sufficient. 


III. 

The Affidavit of Merit. 

When the assignment of errors was prepared, the 
defendant viewed the plaintiff’s affidavit here as simi¬ 
lar to the plaintiff’s affidavit held insufficient by this 
Court in Foertsch vs. Germuiller, 2 App. D. C., 344, and 
that the question was still open under the doctrine of 
this Court in Williams vs. Bradley, 2 App. D. C., 346. 
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Since that time, a more careful consideration has lead 
the defendant to the belief that he .should not press 
this assignment as probably in this respect he is mis¬ 
taken. He, therefore, asks the Court that this assign¬ 
ment might be abandoned, but at the same time re¬ 
spectfully insists and urges that his own affidavits of 
defense are sufficient. 

The defendant desires not to pass over the Foertsch 
case, however, until the Court’s attention is respect¬ 
fully directed to that part of the case where the Court 
there held that the facts upon which this defendant now 
bases his defense 

“Would seem to demand the intervention of a 
jury” (page 344) 

if properly set up in an affidavit of defense. 

CONCLUSION. 

The defendant respectfully submits that the affi¬ 
davits of defense filed in this case are sufficient to meet 
the rule of this Court with respect to good faith, that 
the defense is not fictitious but genuine and real, and 
that he should be granted a jury trial. No harm can 
come to this plaintiff to be accorded such trial, if his 
cause be just, for he has attached under a non-resident 
writ of attachment, as is shown by the record, more 
than sufficient of the defendant’s property to satisfy 
his claim. 

Respectfully submitted, 

Frederick C. Bryan, 

H. Winship Wheatley, 
Attorneys for Appellant . 
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COURT OF APPEALS OF THE WSTRtCT OF COLUMBIA 

October Term, 1921. 


No. 3701. 


CHARLES DICK, Appellant, 
vs. 

PHILIP M. JULLIEN, Appellee. 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF CASE 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia entered under the 73d 
rule of that court for want of a sufficient affidavit of de¬ 
fense. The action was brought by the plaintiff below for 
balance due for services rendered by him as an architect 
in the remodeling of the Franklin Square Hotel, owned 
by the defendant below. The declaration alleges (Record, 
pages 1 and 2) a contract for the remodeling of the said 
hotel and that the compensation to be paid plaintiff was 
“at the rate of ten per centum of the total cost of the said 
remodeling and rebuilding of said premises,” and, “that 
the total cost of the said remodeling and rebuilding of 
said premises was $142,067.66, making plaintiff’s com¬ 
pensation $14,206.70.” It further alleges certain pay¬ 
ments on account and a balance due of $8,712.27. The 


declaration was accompanied by a particulars of demand 
(Record, page 2), showing certificates issued by the plain¬ 
tiff as architect to the amount of $142,067.66, the total 
commission earned, the amount received on account, and 
the balance due. Accompanying the declaration and par¬ 
ticulars of demand was an affidavit of merit. 

As stated by the appellant at page 2 of his brief, “three 
separate affidavits of defense were filed” by him. His 
first affidavit was met by the appellee with a motion for 
judgment under the 73d rule (Record, page 8), and upon 
the coming on for hearing of that motion the appellant, 
upon his own application, was granted leave to file a sub¬ 
stituted affidavit of defense, and the motion for judgment 
was continued (Record, page 9). On May 13, 1921, the 
appellant, pursuant to leave thus granted him, filed his 
second affidavit; and thereafter the appellee brought on 
for hearing the continued motion for judgment (Record, 
page 12), and upon hearing thereof the said motion was 
granted, “unless defendant shall file on or before June 8, 
1921, a substitute affidavit of defense” (Record, page 12). 
Thereafter the appellant obtained an order extending his 
time to file an amended affidavit of defense to and includ¬ 
ing June 9, 1921 (Record, page 12), on which last-men¬ 
tioned date he filed his third affidavit (Record, pages 13- 
15). After this third affidavit had been filed, the appellee 
again moved for judgment under the 73d rule for lack of 
a sufficient affidavit of defense, and this motion was 
granted and judgment entered in favor of the appellee 
(Record, pages 15-16). The appeal is from this judg¬ 
ment. 

ARGUMENT 

The question before this court is the sufficiency or in¬ 
sufficiency of the third affidavit of defense under the 73d 
rule of court, but defendant has assigned certain other 
errors which may be properly disposed of first. 

Assignment of Error No. 1 (Record, page 14): Inas¬ 
much as appellant has himself elected to abandon this 
assignment (see pages 16 and 17, his brief), it calls for 
no further comment. 
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Assignments of Error Nos. 2 and 3 (Record, page 14): 
The second and third assignments are based, respectively, 
on the action of the court below in holding that the first 
and second afTldavits of defense were insufficient under 
the 73d rule. The appellant, as above stated, filed his sec¬ 
ond affidavit in place of his first affidavit, pursuant to 
leave asked for and obtained by him; and after his sec¬ 
ond affidavit had been held insufficient, he took advan¬ 
tage of the leave granted him by the court and filed his 
third affidavit in place of his second. He has therefore 
waived his right to have this court review the action of 
the court below in holding the first and second affidavits 
of defense insufficient. 

Howard v. Railroad Company, 11 App. D. C. 300. 

Saving to himself his objections to the appellant’s sec¬ 
ond and third assignments of error, as above set forth, 
appellee respectfully submits that even if the said second 
and third assignments of error were reviewable by this 
court, which it is again contended they are not for the 
reasons stated, that as to assignment of error number 
two, which deals with the first affidavit of defense filed, 
the decision of this court in the case of Woodmen of the 
World v . Davis, 48 App. D. C. 614, is conclusive against 
it, and that as to assignment of error number three, deal¬ 
ing with the second affidavit of defense filed, the argu¬ 
ments about to be advanced against the third affidavit of 
defense are equally applicable and conclusive against the 
second affidavit of defense. 

Assignments of Error Nos. 4 to 9, inclusive (Record, 
page 14): The first, second and third assignments of er¬ 
ror being eliminated we come to the remaining assign¬ 
ments, the fourth to the ninth, all of which are based on 
the action of the court below in holding the third affi¬ 
davit of defense insufficient under the 73d rule and in 
entering judgment under that rule, and raise but one 
question for review here, namely: Is the third affidavit 
of defense sufficient under the 73d rule? 
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POINT I 


The Third Affidavit of Defense Is Clearly Insuffi¬ 
cient and the Judgment Appealed from 
Should Therefore Be Affirmed 

This court has time and again declared that in order to 
constitute a sufficient affidavit of defense under the 73d 
rule, the facts alleged must be sufficient to indicate a sub¬ 
stantial legal defense made in good faith. The affidavit 
under review fails to meet this test. It abounds in vague 
and indefinite statements and in conclusions, but con¬ 
tains no statement of fact which indicates that the ap¬ 
pellant has a meritorious defense to this action. 

On the other hand, the affidavit admits that the de¬ 
fendant “entered into an agreement with plaintiff as al¬ 
leged whereby plaintiff was to draw up plans and speci¬ 
fications and make estimates for and superintend the re¬ 
modeling and rebuilding of the Franklin Square Hotel 
for which services defendant agreed to pay said plaintiff 
compensation at the rate of ten per cent (10%) of the 
total cost thereof” (Record, page 13); it admits that the 
defendant paid to plaintiff “under said contract” the sum 
of $5,494.50 and no more (Record, pages 13-14); and it 
further admits that the cost of said work was “the 
amount of plaintiffs claim herein” (Record, page 14), to 
wit, $142,067.66 (Record, page 2). The affidavit thus ad¬ 
mits all of the material allegations of the declaration.' 

Further reviewing this affidavit we find that it is di¬ 
vided into six paragraphs, which we will deal with sepa¬ 
rately and in order. 

Paragraph 1: This is a mere formal denial of the right 
to recover and is not by itself sufficient to defeat the judg¬ 
ment rendered. This is a principle so familiar to this 
court that it needs no further comment. 

Paragraph 2: This paragraph after setting forth many 
of the admissions already referred to, goes on to state as 
follows, “but denies that the reasonable cost of the re¬ 
modeling and rebuilding of said hotel as agreed upon 
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between said parties is more than $54,945.00, or entitles 
the plaintiiT to a greater amount as commission than he 
has already been paid.” This is of course a mere conclu¬ 
sion and requires no comment. 

Paragraph 3: This paragraph contains the bald asser¬ 
tion “that the contract so as aforesaid entered into with 
plaintiiT was limited to an expenditure of not to exceed 
$ 45 , 000 . 00 ” (Record, page 14 ). If the contract was so 
limited, then the greatest compensation to which the ap¬ 
pellee would have been entitled was $ 4 , 500 . Why, then, 
did the appellant (as he admits doing) pay the appellee 
“under said contract” $ 5 , 494 . 50 , or approximately $ 1,000 
more than he was entitled to? The affidavit contains no 
explanation to account for this. The affidavit also ad¬ 
mits that the cost of the work was $ 142 , 067 . 66 , or more 
than three times said sum of $45/)00. If the contract was 
limited to $ 45 , 000 , why did the appellant keep on paying 
out additional sums after that amount had been reached 
until he paid out three times that amount? This is also 
unexplained. There is nothing in the affidavit to show 
that the appellant was compelled to make these addi¬ 
tional payments, there is nothing to show the terms of 
the contracts made with the subcontractors, and there is 
nothing to show that the appellant could not have stopped 
the work at any time after he had paid out $ 45 , 000 . It 
is also to be noted that the affidavit fails to state that 
there was no modification of the original contract re¬ 
quiring additional expenditures, and that it fails to state 
that the alleged $ 45,000 limitation was absolute and un¬ 
conditional and not subject to change on the happening 
of certain contingencies, such as strikes or advances in 
the cost of labor and materials. Having admitted that the 
cost of the work was $ 142 , 067.66 and that he had paid the 
appellee $ 5 , 494.50 it would have been necessary for the 
appellant, in order to prevail on a trial, to reconcile these 
admissions with his claim that the contract was limited 
to only $ 45 , 000 , and it was just as necessary for him to 
explain this discrepancy in his affidavit. 
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King v. Curtin, 31 App. D. C. 23. 

# # 

The assertion in this paragraph that the plaintiff agreed 
that the work would be completed on or before October 
1, 1919, but that it was not completed until February 1, 
1920, is likewise indefinite and insufficient. It is obvious 
that the appellant permitted the appellee to continue with 
the work until it was completed. Having admitted this, 
it became essential for the appellant to show that the time 
for completion had not been extended to February 1,1920. 
The affidavit, however, wholly fails to show this. The 
affidavit also fails to show that the w T ork had not been 
substantially completed on October 1, leaving only a few 
odds and ends which were not finished until February 1, 
or, in other words, it fails to disclose what work had been 
completed by October 1 and what work remained to be 
done. Nor is any fact alleged showing why it was that 
the appellant was not able to make use of the hotel for 
hotel purposes even though alterations were going on. 
This omission is also fatal, as alterations are frequently 
made in hotels and other business places without the 
business conducted therein being interfered with. 

Paragraph 4: This paragraph also contains nothing 
but the most general allegations and conclusions. The 
assertion that “the plaintiff so ignorantly, carelessly, un¬ 
skilfully and negligently superintended and performed 
the work and gave certificates in regard thereto that the 
cost of said w ork far exceeded wiiat it was fairly and rea¬ 
sonably worth, to wit, by the amount of plaintiff’s claim 
herein,” has certainly nothing specific or definite about 
it and manifestly does not contain facts. 

Paragraph 5: This paragraph states that the appellee 
employed Davis, Laheney & Company, a corporation, to 
do the painting and decorating in said contract to be per¬ 
formed and so negligently performed his duty as archi¬ 
tect under said contract that he gave to said corporation 
certificates of the performance of such work whereby he 
represented to appellant that said w r ork was worth 
$25,000 which appellant has been compelled to pay, when 
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said work of painting and decorating under said con¬ 
tract was fairly and reasonably worth only $12,500. It 
is not clear what is meant by this assertion. Does the 
appellant intend to convey the meaning that the appellee 
negligently made a contract with said corporation by 
which he agreed to pay them $25,000 for painting and 
decorating which was worth only $12,500, or does he 
mean that said corporation agreed to do the painting and 
decorating for what it was fairly and reasonably worth 
and that the appellee negligently gave certificates that it 
was worth $25,000 when it was worth only $12,500? It 
matters not, however, what the appellant meant; we call 
attention to this only to show the vagueness of the state¬ 
ment. The assertion is a mere conclusion unaccom¬ 
panied by any statement setting forth facts upon which 
the appellant bases that conclusion. Nowhere does it ap¬ 
pear what kind of painting was done or what kind of 
decorating was done, nowhere is the extent of such paint¬ 
ing and decorating disclosed. There is therefore nothing 
upon which to base an estimate of the worth of such 
w T ork. 

Paragraph 6: The same vagueness and indefiniteness 
are found in this paragraph as in the preceding ones. 
This paragraph contains the statement that “relying on 
the representations of plaintiff that the ventilating sys¬ 
tem already installed in said hotel for the purpose of cool¬ 
ing and furnishing fresh air to the kitchen and engine 
room was defective and insufficient defendant was in¬ 
duced to permit plaintiff to tear out said ventilating sys¬ 
tem in order to install a new one.” It is not stated that 
the representations of the plaintiff were false or were 
made to mislead the defendant or that the defendant was 
misled thereby, and there is no allegation that the old 
ventilating system was not defective and insufficient. 
Nor is it clear whether the appellant means that he was 
induced to permit the installation of the new system 
against his will or was induced to do so because the old 
system was, as a matter of fact, defective and insufficient. 
The further assertions in this paragraph regarding the 
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new system are equally vague and insufficient. The ap¬ 
pellant does not claim that the new system was not in¬ 
stalled in accordance with the plans and specifications, 
nor does he claim that such plans and specifications were 
faulty in any respect. There is also an entire absence of 
allegations necessary to enable the court to determine 
whether the higher temperature, assuming for the sake 
of argument that such exists, is due to the ventilating 
system or to some fault on the part of the appellant him¬ 
self. What is the nature of the system and how does it 
operate? What were the conditions in the kitchen and 
engine room before and after the remodeling of the ho¬ 
tel? What is the size of these rooms? Have larger or 
additional stoves and furnaces been installed? If the 
new system is faulty and the appellee is in any way re¬ 
sponsible therefor, the facts establishing this are within 
the knowledge of the appellant and he should have set 
them forth in his affidavit. Their absence therefrom ren¬ 
ders his statements regarding the ventilating system of no 
value. 

The affidavit under review is, in its vagueness and con¬ 
clusions, very similar to the affidavit held insufficient in 
the case of King v. Curtin, 31 App. D. C. 23, already cited. 
In that case, which was an action on promissory notes, 
the defendant filed an affidavit of defense in which he 
averred that the notes were usurious. This affidavit was 
held insufficient and judgment was entered under the 73d 
rule. In affirming that judgment, this court, in the course 
of its opinion, said (the italics being ours) : 

“The defendant attempts to interpose usury as a par¬ 
tial defense without stating the facts which constitute the 
alleged usurious transaction. His assertion that the 
notes sued on are usurious is a mere conclusion of law, 
and not a statement of fact from which the real character 
of the notes may be determined. . . . Under the rule, 

the plaintiff, if he so elects, may have judgment entered 
in his favor for the amount confessed by the defendant 
to be due. But the plaintiff is not bound to accept the 
mere conclusion of the defendant based upon facts not 
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appearing in his affidavit. Obviously the affidavit should 
state facts sufficient to enable the court to verify the con¬ 
clusion. We think the affidavit of defense in the present 
case should have stated, if it was within the power of the 
defendant to have so stated, the date, amount, and rate of 
interest of each of the alleged usurious notes, and when 
they matured, and also the amount of the usury. Unless 
the defendant was prepared to be much more specific in 
his proof than in his affidavit, a trial would have been an 
idle ceremony, since he could not have prevailed . If he 
was prepared to be more specific in his proof, he should 
have made his affidavit conform to the rule, and thus en¬ 
able the plaintifT, if he so elected, to take judgment under 
the rule for the amount legally due him.” 

King v. Curtin, 31 App. D. C. 23, 27-28. 

Granting that it is true, as this court has often held, 
that the affidavit of defense is to be liberally construed, it 
must nevertheless comply with the rule of court and state 
facts which if true would constitute a valid defense to the 
plaintiff’s cause of action. That this is no novel proposi¬ 
tion to this court we are well aware, and will not, there¬ 
fore, trespass upon the court’s time further than to quote 
from a single decision of this court, that of Columbia 
Laundry Company v. Ellis, 36 App. D. C. 583, in which 
the court in speaking of affidavits of defense said : 

“And while affidavits of defense are to be liberally con¬ 
strued in favor of the defendant’s right to a trial on the 
merits (Brown v. Ohio National Bank, 18 App. D. C. 598) 
no defendant should be permitted to avoid the rule by the 
interposition of indirect and vague statements when it is 
apparently within his power to comply with the spirit of 
the rule. (Chapman v. Natalie Anthracite Coal Co., 11 
App. D. C. 386).” 

Viewed from the most lenient standpoint the affidavit 
of defense in question fails to disclose a single defense to 
the cause of action and fails utterly to comply with either 
the spirit or letter of the 73d rule. 
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POINT II 

The Gases Cited by the Appellant Are Not in Point 

An examination of all of the cases cited by the appel¬ 
lant in Point I of his brief will disclose that they are ap¬ 
peals from judgments entered after trials before juries. 
The respective defendants in all of those cases had pre¬ 
sented their evidence or had offered to do so, and the 
questions raised on the appeals dealt with the sufficiency 
of the evidence produced by the plaintiffs or with the acts 
of the courts below in granting or refusing instructions 
to the jury or in excluding evidence offered at the trial. 
It is obvious that such cases shed no light on the ques¬ 
tion here as to the sufficiency or insufficiency of the ap¬ 
pellant’s affidavit under the 73d rule. 

CONCLUSION 

In connection with the appellant’s last statement in his 
brief (his brief, page 17) that no harm can come to the 
appellee by allowing the matter to go to trial, while the 
said remark is beside the point, the court’s attention is 
directed to the case of Thompson v. Franklin National 
Bank, 45 App. D. C. 218, in which the court stated the 
purpose of affidavits of merit and defense to be as fol¬ 
lows (the italics being ours): 

“The purpose of affidavits of merit and defense is to so 
array the facts in support of the issues before the court 
that, if passible, the expense and delay of a trial may be 
avoided. The affidavits, therefore, must set forth facts in 
support of the pleadings.” 

It is respectfully submitted that the judgment appealed 
from should be affirmed. 

Respectfully submitted. 

Winfield & Gillin, 
Elizabeth C. Harris, 
Attorneys for Appellee. 



